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Arizona Corporation Commission

DO C K ETE D

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

DEC -42007

IN THE MATTER OF THE APPLICATION OF
EQUESTRIAN ESTATES AT WHITE HILLS
WATER COOPERATIVE HOMEOWNERS
ASSOCIATION FOR AN ADJUDICATION THAT
IT IS NOT A PUBLIC SERVICE CORPORATION.

DOCKET no. W-20512A-07~0103

DECISION NO. 70031

OPINION AND ORDER

July 30, 2007

Phoenix, Arizona

Yvette B. Kinsey

Mr. William H. Anger, ENGELMAN BERGER, p.c.,
on behalf of Equestrian Estates at White Hills Water
Cooperative Homeowners Association,

Ms. Robin R. Mitchell, Staff Attorney, Legal Division,
on behalf of the Utilit ies Division of the Arizona
Corporation Commission.
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18 On February 17, 2007, Equestrian Estates at White Hills Water Cooperative Homeowners

19 Association (the "Association" or  "Applicant"),  filed with the Arizona Corporation Commission

20 ("Commission" or "ACC") an application for adjudication that it is not a public service corporation

21 under Arizona law. The Association seeks to provide water service to an area known as Equestrian

22 Estates at White Hills Subdivision ("Subdivision").

23 On March 9, 2007, the Commission's Utilities Division ("Staff") filed an insufficiency Letter

24 in this docket stating that the Association's application had not met the sufficiency requirements as

25 outlined in the Arizona Administrative Code ("A.A.C.").

228 On April 10, 2007, Applicant filed an amended application, Amended Covenants, Conditions

28 and Restrictions ("CC&Rs") and Amended By-laws in this docket.

BY THE COMMISSION:
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1
On Ma y 7, 2007, S ta ff file d a  S ufficie ncy Le tte r indica ting the  Associa tion's  a pplica tion ha d

2
met the  sufficiency requirements  a s  outlined in the  A.A.C.

3
4 On June  6, 2007, a  P roce dura l Orde r wa s  is sue d se tting the  ma tte r for he a ring a nd se tting

5 associa ted procedural deadlines.

6 On J une  27, 2007, S ta ff tile d its  S ta ff Re port re comme nding a pprova l of the  As s ocia tion's

7 a pplica tion with conditions .

On June 29, 2007, the Applicant filed its Certificate of Mailing and Publication.

On July 17, 2007, S ta ff filed an Amended S ta ff Report in this  ma tte r.

On July 30, 2007, a  full public hea ring was  he ld be fore  a  duly authorized Adminis tra tive  Law

J udge  of the  Commis s ion a t its  office s  in P hoe nix, Arizona . The  As s ocia tion a nd S ta ff appeared

through counse l a t the  he a ring a nd pre se nte d e vide nce  a nd te s timony. No me mbe rs  of the  public

a ppe a re d to give  public comme nt. At the  conclus ion of the  he a ring, the  ma tte r wa s  ta ke n unde r

advisement pending submission of a  Recommended Opinion and Order to the  Commission.

On Augus t 2, 2007, S ta ff file d a  la te -file d e xhibit cla rifying its  te s timony in this  ma tte r.

8

9

10

11
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14
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16

17 On Augus t 30, 2007, the  As s ocia tion file d a s  a  la te -file d e xhibit a  Notice  of Filing Affida vit

18 of Ra lph J . McGra th Re : Ownership of Wate r Sys tem.

19 * * * * * *

20

* * * *

Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

21 Commission finds , concludes , and orders  tha t:

22 FINDING S  O F FACT

23

24

The  Associa tion is  a n Arizona  non-profit corpora tion incorpora te d on S e pte mbe r 20,

2006. The  As s ocia tion wa s  forme d for the  purpos e  of providing pota ble  wa te r, ope ra ting a nd

25 mainta ining a  wa te r supply and dis tribution sys tem for the  future  homeowners  of Eques trian Es ta te s

26 a t White  Hills  S ubdivis ion ("S ubdivis ion"), loca te d in Moha ve  County.

27

28

1.
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1

2

The  S ubdivis ion is  loca te d in the  high de se rt of northe rn Arizona , a pproxima te ly 21

mile s  e a s t of the  Hoove r Da m a nd nine  mile s  north of the  Town of Dola n S pring. The  S ubdivis ion
3

4

5

6

7

8

9

1 0
(i)-

(ii).
11

will cons is t of 116 five -acre  pa rce ls .

The  reques ted se rvice  a rea  is  approxima te ly one  squa re  mile  in s ize  and is  more  fully

described in Exhibit A, a ttached here to and incorpora ted here in by re fe rence .

In Commis s ion De cis ion No. 55568 (Ma y 7, 1987), the  Commis s ion is s ue d a  policy

dire ctive  re ga rding a pplica tions  for a djudica tion not a  public s e rvice  corpora tion, a nd provide d the

following seven crite ria  for eva lua tion of such applica tions :

The  applica tion must be  submitted by a  non-profit homeowners  associa tion,

The  a pplica tion mus t be  a  bona  fide  re que s t by a  ma jority of the  me mbe rship

of the  a ssocia tion through a  pe tition s igned by 51 pe rcent or more  of the  then
1 2

1 3

exis ting members ,

A11 a ssocia tions  making an applica tion mus t have  comple te  ownership of the(iii).
1 4

1 5
(iv).

1 6

system and necessary assets,

Eve ry cus tome r mus t be  a n owne r/me mbe r with e qua l voting rights  a nd e a ch

member is  or will be  a  cus tomer,
1 7

(v)-
1 8

1 9

The  s e rvice  a re a  involve d e ncompa s s e s  a  fixe d te rritory, which is  not within

the  s e rvice  a re a  of a  municipa l utility or public s e rvice  corpora tion, or if it is ,

the  municipa l utility or public se rvice  corpora tion is  unable  to se rve ,
20

Th e re  is  a  p ro h ib itio n  a g a in s t fu rth e r s u b -d ivis io n  e vid e n ce d  b y d e e d(vi) .
2 1

re s trictions , zoning, wa te r re s trictions , or othe r e nforce a ble  gove rnme nta l
22

23

regula tions , and

(vii). The  me mbe rs hip  is  re s tric te d  to  a  fixe d  numbe r of cus tome rs , a ctua l or
24

25

pote ntia l.

Applicant is  a  non-profit homeowner's  a ssocia tion.
26

27

28

4.

5.

2.

3.
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1

2

3

4

5

6

7

8

9

10
9.

11

1 2

The  Decla rant for the  Associa tion's  CC&Rs is  the  current owner and deve lope r for the

property to be  se rved.l

7. No lots  have  been sold in the  Subdivis ion and as  re sult the  current membership of the

As s ocia tion is  re pre s e nte d by its  Boa rd of Dire ctors  ("the  Boa rd"). On Ma rch 23, 2007, the  Boa rd

adopted a  re solution tha t approved and supported the  Associa tion's  applica tion for adjudica tion not a

public se rvice  corpora tion.

According to the  Associa tion's  Ame nde d CC&Rs on pg. l, comple te  owne rship of the

wate r sys tem and necessa ry asse ts  will be  conveyed to the  Associa tion upon a  Decis ion by the  ACC

adjudica ting the  Associa tion not a  public se rvice  corpora tion.

S ta ff recommends  tha t the  Associa tion file  with Docke t Control, a s  a  compliance  item

in this  docke t, a  copy of the  executed agreement which conveys ownership of the  wate r system to the

Associa tion within 18 months  of a  Decis ion in this  ma tte r.
1 3

10. S ta ff fu rthe r re comme nds  tha t a  Commis s ion  De cis ion  g ra n ting  Eque s tria n 's
1 4

1 5

1 6

1 7

1 8

1 9

20
1 2 .

21

22

adjudica tion not a  public se rvice  corpora tion be  cons ide red null and void should Eques trian fa il to file

the  re quire d docume nta tion conve ying owne rs hip of the  wa te r s ys te m to the  As s ocia tion, within

e ighteen (18) months  of a  Decis ion in this  ma tte r.

11. On Augus t 30, 2007, the  As s ocia tion tile d a  Notice  of a  fully e xe cute d a gre e me nt

conve ying  owne rs h ip  o f the  wa te r s ys te m from White  Hills  La nd  De ve lopme n t,  LLC to  the

Associa tion and therefore  sa tisfying Sta ff" s  condition.

The  Associa tion's  Amended CC&Rs provide  tha t eve ry cus tomer is  a  member/owne r

with equa l voting rights  with respect to wa te r sys tem matte rs , regardless  of the  number of lots  owned,

and tha t each member/owner is  or will be  a  customer of the  water system and is  entitled to vote .
23

13. The  As s ocia tion's  Ame nde d CC&Rs  provide  tha t the  As s ocia tion's  s e rvice  a re a  is
24

25

26

limite d or fixe d to the  "me mbe rs hip prope rty" a s  de s cribe d in the  le ga l de s cription for the  s e rvice

area. Furthe r, the  As s ocia tion 's  Ame nde d CC&Rs  provide  tha t the  s e rvice  a re a  is  not within a

municipa l utility or public s e rvice  corpora tion.
27

2 8 1 Mr. Ra lph J . McGra th is  Pres ident of White Hills  Land Development LLC, which owns  the White Hills  Subdivis ion.

6.

8.

4 DECIS ION NO.
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14. The  As s ocia tion 's  Ame nde d  CC&Rs  a t No . 12 , p rovide  tha t "no  portion  o f the

prope rty sha ll be  divide d, re divide d, or conve ye d into pa rce ls  conta ining le ss  tha n the  la nd include d

in the  lots  or parce ls  as  of January l, 20052.

15. The  As s ocia tion's  witne s s  te s tifie d tha t in a ddition to the  CC&Rs  re s triction a ga ins t

furthe r lot s ubdivis ion the  As s ocia tion ha s  e nte re d into a n a gre e me nt with Moha ve  County tha t

prohibits  furthe r subdivis ion of the  exis ting lots . (Tr. Pg. I 1, line s  2-10)

16. The  Associa tion's  Ame nde d CC&Rs  re s trict me mbe rship to a  fixe d numbe r of a ctua l

or potentia l customers  and there fore  membership is  limited to 116 members .

17. The  Associa tion's  Ame nde d By-la ws  provide  tha t the  Associa tion's  By-la ws  ma y be

amended by an a ffirmative  vote  for such amendment by members  owning a t leas t fifty (50) pe rcent of

a ll membership pa rce ls  of the  Associa tion.

18. The  As s ocia tion's  witne s s  te s tifie d tha t wa s te wa te r s e rvice  will be  provide d to the

subdivis ion through the  use  of individua l septic tanks . S ta ff concluded tha t the  septic tank sys tem is

adequate  to serve  each of the  five-acre  lot in the  Subdivis ion.

1
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18

19

20

21

22

Propos ed Water Svs tem

2 3
22.

24 .
IS  reasonable .

25
23. On January 23, 2006, the  U.S . Environmenta l P rotection Agency ("EPA") reduced the

26
a rs e nic ma ximum conta inme nt le ve l ("MCL") from 50 pa rts  pe r billion ("ppb") to 10 ppb. Te s ts  for

27

2 8 2 As  of January 1, 2005, there were 116 lots  or five-acre parcels  in the White Hills  Subdivis ion.

19. The  proposed Associa tion wa te r sys tem will cons is t of one  we ll producing 75 ga llons

p e r min u te  ("GP M"),  a  McP h e e 's  Ars e n X tre a tme n t p la n t,  a  ch lo rin a to r,  o n e  s to ra g e  ta n k

(approxima te ly 83,000 ga llons  in s ize ), a  three  pump boos te r s ta tion (including two fire  flow pumps),

four 220-ga llon pressure  tanks and a  dis tribution system to se rve  the  116 customers  a t fina l build out.

20. The  propos e d As s ocia tion wa te r s ys te m me e ts  fire  flow de ma nd pe r La ke  Moha ve

Fire  Department requirements .

21. The proposed water system will have adequate  capacity to serve  the  proposed area .

The  Associa tion's  e s tima ted $1.1 million cos t for ins ta lling the  proposed wa te r sys tem

5 DECIS ION no. 70031
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

wa te r qua lity indica te d high le ve ls  of a rs e nic a nd chromium in the  groundwa te r in the  propos e d

se rvice  a rea . A concentra tion of nine  ppb was  recorded for a rsenic, which exceeds  the  "a le rt" leve l of

8 ppb and tes t results  for chromium exceeded the  MCL of 100 ppb.

24. The  Associa tion pla ns  to use  a  McPhe e  Arse nX tre a tme nt pla nt ca pa ble  of re moving

both a rsenic and chromium from the  groundwate r.

25. The  Arizona  De pa rtme nt of Environme nta l Qua lity ("ADEQ") ha s  is sue d a  Ce rtifica te

of Approva l to Construct for the  proposed wa te r sys tem.

26. The  Associa tion is  not within the  Arizona  De pa rtme nt of Wa te r Re source s  ("ADWR")

Active  Ma na ge me nt Are a  ("AMA").

27. The  As s ocia tion 's  witne s s  te s tifie d tha t a lthough the  S ubdivis ion is  not within a n

AMA, a nd is  not re quire d to re ce ive  a  finding of wa te r a de qua cy from ADWR, the  As s ocia tion will

have  to disclose  to e ach potentia l purchase r of the  lots  tha t the re  ha s  not been a  finding of a ssured

wa te r supply by ADWR for the  S ubdivis ion. (Tr. P g. 16, line s  l-16)

28. S ta ffs  witne s s  te s tifie d tha t if the  As s ocia tion is  a djudica te d not a  public s e rvice

corpora tion and because  the  reques ted se rvice  a rea  is  not within an AMA, a  wa te r adequacy report

would not be  required for the  Subdivis ion.

29. The  p ropos e d  s ys te m is  no t ye t ope ra tiona l a nd  the re  a re  no  ADEQ or ACC

19

20

21

22

compliances issues.

30. Although the  Associa tion's  Ame nde d CC&Rs  re s trict the  Associa tion's  me mbe rship

to a  fixe d numbe r, prohibit furthe r subdivis ion, a nd re quire  e qua l voting rights  for a ll me mbe rs , the

Ame nde d By-la ws  pe rmit the  CC&Rs  to be  a me nde d by 50 pe rce nt of the  Associa tion's  me mbe rs .

The re fore , if the  As s ocia tion's  Ame nde d CC&Rs  or Ame nde d By-la ws  a re  e ve r cha nge d to a llow

furthe r subdivis ion of the  curre nt 116 lots , to a llow a n incre a se d numbe r of me mbe rships , to a llow

e xpa ns ion of the  prope rty to be  s e rve d by the  As s ocia tion, or to cha nge  the  e qua l voting rights

requirements , the  adjudica tion granted by this  Order should become null and void, a fte r due  process .

If the  As s ocia tion ma ke s  a ny of the  a bove  cha nge s , the  As s ocia tion will be  re quire d to  tile  a n

23

24

25

26

27

28
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application for a  Certificate  of Convenience and Necessity within thirty days of any of the  above

mentioned events.

31. The Association meets the criteria set forth in Commission Decision No. 55568 (May

7, 1987).

32. The Association has met the condition recommended by Staff.

1

2

3

4

5

6

7

8

9

10

11

12

CONCLUS IONS  OF L AW

1. The  Commiss ion has  jurisdiction ove r the  subject ma tte r of this  applica tion.

2. Notice  of the  applica tion was  provided in accordance  with the  law.

3. The  As s ocia tion curre ntly s a tis fie s  the  crite ria  for a djudica tion not a  public s e rvice

corpora tion a nd is  the re fore  not a  public se rvice  corpora tion within the  me a ning of Article  XV of the

Arizona  Cons titution.

4. The  Associa tion remains  subject to the  applicable  laws, regula tions , and order of other

regula tory agencie s , including, but not limited to ADEQ, ADWR and Mohave  County.

ORDER

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IT IS  THEREFORE ORDERED tha t the  a pplica tion of Eque s tria n Es ta te s  a t White  Hills

Wa te r Coope ra tive  Home owne rs  As s ocia tion for a djudica tion not a  public s e rvice  corpora tion is

he reby granted conditioned upon its  compliance  with the  conditions  se t forth be low.

IT IS  FURTHE R ORDE RE D th a t a lth o u g h  E q u e s tria n  E s ta te s  a t Wh ite  Hills  Wa te r

Coope ra tive  Home owne rs  Associa tion curre ntly sa tis fie s  the  re quire me nts  se t forth in Commiss ion

De cis ion No. 55568 (Ma y 7, 1987) for a djudica tion not a  public se rvice  corpora tion, if a t a ny time  in

the  future  the  Recorded Covenants , Conditions  and Restrictions  or the  By-laws for Equestrian Esta tes

a t White  Hills  Wa te r Coope ra tive  Homeowners  Associa tion a re  changed to a llow furthe r subdivis ion

of the  current 116 pa rce ls  in the  adjudica tion a rea , to a llow an increased number of memberships , to

a llow e xpa ns ion of the  prope rty to be  se rve d, or to cha nge  the  e qua l voting re quire me nts , the n the

adjudica tion granted he re in sha ll become  null and void a fte r due  process , and Eques trian Es ta te s  a t

White  Hills  Wa te r Coope ra tive  Home owne rs  Associa tion sha ll file  a n a pplica tion for a  Ce rtifica te  of

Convenience  and Necess ity within thirty days  of any of the  above  mentioned events .

7 DECIS ION no. 70031
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IN WITNES S  WHEREOF, I,  DEAN s .  MILLER, Inte rim
Executive  Director of the  Arizona  Corpora tion Commis s ion,
have hereunto set my hand and caused the official seal of the
Comm' _lion to be affixed at the Capitol, in the City of Phoenix,
th is  LF day of @ ,  4 , , 2007.

/4 / r
DEA MILLER
INTERIM EXECUTIVE DIRECTOR

DIS S ENT

DIS S ENT
YBK:db

70031
8 DECISION no.
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IT IS  FURTHER ORDERED tha t Eques trian Es ta te s  a t White  Hills  Wate r Coopera tive

Homeowners  Association is  hereby advised of its  continuing obligations  under the applicable laws ,

re gula tions  a nd orde rs  of othe r re gula tory a ge ncie s , including but not limite d to the  Arizona

Department of Environmental Quality, the  Arizona Department of Water Resources  and Mohave

County.

IT IS FURTHER ORDERED that this  Decis ion shall become effective immediately.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
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EQUESTRIAN ESTATES AT WHITE HILLS WATER
COOPERATIVE HOMEOWNERS ASSOCIATION

DOCKET NO. W-20512A-07-0103

1 S ERVICE LIS T FOR:

2

3

4

5

6

William H. Anger
ENGELMAN BERGER, P.C.
3636 North Central Avenue, Suite 700
Phoenix, AZ 85012
Attorney for Applicant

8

9

10

11

Chris tophe r Ke e le y, Chie f Couns e l
7 Le ga l Divis ion

AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

Erne s t J ohns on, Dire ctor
Utilitie s  Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007
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EXHIBIT "A"

Eques trian Es ta te s  a t White  Hills , Tract 3816, a  subdivis ion encompass ing Section

5, Towns hip  27 North , Ra nge  19 We s t of the  Gila  a nd S a lt Rive r Me ridia n , Moha ve

County, Arizona .

EXHIBIT "A" DECISION no. 70031


